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On 22 August 2023, the Act of 28 July 2023
amending the Bridge Pensions Act and
certain other acts was published in the
Journal of Laws.

The provisions of the Act introduced very
important changes to the provisions of the
Code of Civil Procedure for employers.

The provision of Article 2 of the Act will
enter into force on 22 September 2023.

I. Obligation to grant the employee's request
for continued employment pending the
conclusion of the proceedings

Pursuant to Section 2 point 1 of the Act, Article 4772
§ 2 of the Code of Civil Procedure reads as follows:

"When declaring the termination of the employment
contract ineffective or reinstating the employee to
work, the court, at the employee's request, shall, in
its judgment, impose an obligation on the employer
fo continue employing the employee until the
proceedings have become final”.

The change is that, prior to the amendment, the
labour court was not obliged to apply the measure of
temporarily reinstating the employee (or ordering
further employment of the employee), as the
provision clearly provided for a power and not an
obligation "the court, at the employee's request,
may, in its judgment, impose an obligation on the
employer (...)".

This meant that the labour court had to consider
additional circumstances, with it being pointed out
that these were circumstances other than those
which the court takes into account when assessing
the impossibility or inexpediency of reinstatement
(Article 45 § 2 of the Labour Code).

These, in fact, constitute an obstacle to the
reinstatement of the employee and in their place the
court awards compensation. It has been signalled in
the doctrine that the circumstances in question are
those related to the employee's personal and social
situation, in particular the lack of employment or the
grossly inferior conditions of the work the employee
undertook after being dismissed by the previous
employer.

In the current state of the law, if the employee
applies for an obligation on the employer to continue
to employ him, the labour court is obliged to grant
such an application. The employer will have to
employ the employee, throughout the proceedings
between the instances and throughout the
proceedings before the court of second instance,
until the conclusion of the proceedings.
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Il. Obligation to continue to employ protected
employees - at any stage of the proceedings

Pursuant to Article 2 point 2 of the Act, Article 755°
of the Code of Civil Procedure was added,
according to which:

»In labour law cases in which an employee subject to
special protection against termination of the
employment relationship with or without notice of
termination is pursuing a claim for declaring the
termination of the employment relationship
ineffective or for reinstatement, the court shall, at
the request of the entitled party, at any stage of the
proceedings, grant security by ordering further
employment of the employee by the employer until
the proceedings have become final "

The basis for granting security is only the probability
of the existence of the claim. The court may refuse
to grant security only if the claim is manifestly
unfounded.

The employer may request the annulment of a final
order granting security only if he demonstrates that,
after the security was granted, the prerequisites
referred to in Article 52 § 1 of the Labour Code,
such as a serious breach of fundamental duties of
the employee; the commission of a crime by the
employee during the term of the employment
contract, which makes further employment
impossible; the culpable loss of entitlements
necessary to perform work in the occupied position.

A variation of the order granting security is not
allowed.

The provisions introduced regarding employees
subject to special protection against termination of
employment not only introduce mandatory security
by ordering the employer to continue employment,
but additionally indicate that such an application
may be made at any stage of the proceedings. The
above means that, despite the termination of the
employment relationship by the employer, if the
employee files an application for security, the
employer will have to employ the employee
throughout the proceedings, until their conclusion.
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We encourage you to contact our expert for any
questions on labour law.
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